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        Appendix B
CONTRACT SUPPLEMENTARY CONDITIONS
§ SC-1.  Right To Cure.  [NOTE:  Use in states in which the Right-to-Cure statute does not specifically mention “architects”; See Appendix G for a listing of those states].
§ SC-1.1.  Statutory Remedy.  The parties agree that the provisions of [insert state statute reference here] inclusive shall apply equally to this Agreement and shall set out the Owner’s remedies for design defects; the words “Builder”, “Construction Professional” or “Contractor” in such statutes shall be deemed to equally apply to “Architect”. For purposes of this Section a “Design defect” shall mean deficient design services performed or furnished by the Architect including a violation of applicable codes and ordinances, and the failure to design residential improvements in accordance with the standard of care applicable under [insert state here] law at the time such design services were furnished or performed by Architect.
§ SC-1.2  Owner Notification of Claims. The Owner will promptly notify Architect of any claims made by the condominium homeowners association and/or the unit buyers relating to defective design or construction work, and will provide Architect with the right to inspect and correct any design defect before incurring any costs in connection therewith.

§ SC-1.3.  Public Offering Statement. For condominium projects, or if this Project is ever converted by Owner or its successors to a condominium use, the notice required by [insert state statute reference here] shall be contained in the public offering statement. Further, Owner shall include in any purchase or sale agreement with individual unit owners that such owners shall be bound to the provisions of [insert state statute reference here] inclusive, which shall apply equally to their purchase agreement and that as applied to the Architect, the words “Builder”, “Construction Professional” or “Contractor” in such statutes shall be deemed to equally apply to “Architect”.

§ SC-1.4. Statutory Notice.  [NOTE: insert any applicable “notice” provision from the State right to cure law, if required by state law. See Appendix G for state notices].
§ SC-2. Survival Clause TC \l1 "Field result goes here
Limitation of Liability" .  The provisions of these Supplementary Conditions shall survive termination of this Agreement by either party.

§ SC-3. Scope of Architect’s Services. Architect’s Scope of Services shall be as set out in this Agreement and in the attached ___________, Exhibit __, incorporated herein by reference. Architect has based its fee and assumption of risk upon providing all such services on this Project. As a result, Owner shall not be permitted to make any unilateral reduction in the scope of Architect’s services (including Architect’s consultants) and all such modifications to the Scope of Services shall require Architect’s express written consent.
[WARNING: AIA TRUST DOES NOT RECOMMEND THAT ARCHITECTS PROVIDE REDUCED SCOPE OF SERVICES ON CONDOMINIUM PROJECTS. USE THE FOLLOWING PROVISION ONLY IF YOUR FIRM HAS EVALUATED THE RISK OF REDUCED SCOPE OF SERVICES]. 
§ SC-4. Reduced Scope. Architect has offered to provide full Construction Phase services on this Project, however, the Owner has not contracted with the Architect to provide traditional contract administration services during construction.  As a result, the Architect is limited in its ability to become familiar with the progress and quality of the Work completed and in its ability to determine if the Work is being performed in a manner indicating that, when completed, it will be in accordance with the Contract Documents.  Further, the Architect has not been retained to perform on-site observations or to keep the Owner informed of the progress and quality of the Work in order to guard the Owner against defects and deficiencies in the Work.  Therefore, the Owner agrees that the Architect, its officers, directors, employees, agents, and consultants, and any of them, shall have no liability for claims, injuries, losses, expenses or damages whatsoever arising out of or in any way related to the means, methods and techniques of construction, jobsite safety, or in any other way relating to work performed during the Construction Phase of this Project.  Owner further agrees to defend and indemnify the Architect, its officers, directors, employees, agents, and consultants, and any of them, from and against any and all claims of any third parties, contractors, subcontractors, suppliers, laborers, building users, passers-by, or others, relating to, or arising out of the Construction Phase of the Project.  This indemnity specifically includes claims of construction defects, site safety and any claims alleging the Architect’s own negligence, where permitted by law.
§ SC-5. Consultants Hired By Owner.
§  SC-5.1. Insurance.  The Owner agrees to provide the Architect certification of liability insurance for any independent consultant, engineer, inspector, or testing laboratory hired by the Owner for any portion of this Project, whether or not their documents are to be bound with the Architect’s set of construction documents, or otherwise utilized on the Project.  The amount shall be not less than the amount required by the Owner of the Architect and in any event shall not be less than $1,000,000 of Professional Liability Insurance (errors and omissions). If such certification is not furnished, the Architect shall not bind the consultant’s documents into the Architect’s construction documents and Architect is not required to continue performance of its services. 

§ SC-5.2. Indemnity. Due to the risk and exposure of the Architect to claims that might involve the work of Owner’s consultants, the Owner shall indemnify, defend and hold harmless the Architect against all liability, loss, cost, damage or expense (including reasonable attorney’s fees and cost of defense) and against all claims, suits, demands or actions arising out of the performance of design, consulting or engineering services by the Owner’s separate design consultants, and caused by any negligent act, error, omission or breach of contract (including breach of representation or warranty) by those persons or entities, whether or not the Owner is liable, including any claim or action based upon violation of any statute, ordinance, building code or regulation. Unless specifically prohibited by applicable law, this indemnity shall specifically include claims alleging the Architect’s own negligence or other culpable conduct. 

§ SC-5.3. Responsibility. The Architect specifically disclaims any responsibility for any plans, specifications, estimates, reports, surveys, tests, or other documents or instruments, or any part thereof, prepared by the Owner’s separate consultants, and the Architect’s liability to the Owner shall be limited to those documents prepared, and services rendered, by the Architect or its employees, agents, and Consultants as hereinafter set forth and limited.

§ SC-5.4. License Required. The Owner shall require that the Owner’s consultants be properly licensed or authorized to render such services in the state in which the Project is located and that all documents and designs prepared by Owner’s consultants shall be sealed by a professional licensed in the Project state, when required by law.  The Owner shall contract with each of its independent design consultants to perform at least one inspection of the construction related to that consultant’s work during construction and another upon substantial completion of that portion of the Project. 
§ SC-5.5. Coordination. Architect shall be given appropriate lengths of time to do coordination of the Architect’s services with that of the Owner’s consultants, not less than fourteen (14) days from date of receipt of such consultant’s documents in a form that is readable by Architect. If not received in that length of time, or if such consultant’s work is incomplete or if such consultant does not cooperate or timely communicate with Architect, then Architect shall be entitled to an extension of time to complete its coordination services.  Owner shall provide Architect with direct access to the Owner’s consultants.  Architect shall have no responsibility for changes made by Owner or Owner’s consultants to any designs or documents after their submittal and review by Architect.
§ SC-6. Design-Build Components.
§  SC-6.1. Insurance.  The Owner shall require any Contractor or Subcontractor who is providing design services as part of its scope of work (or, alternatively, the design professional actually providing such services to that Contractor or Subcontractor) to  carry and maintain during the course of this Project professional liability (errors and omissions) insurance with limits of not less than [insert appropriate amount here] per claim and annual aggregate.  The Owner shall furnish the Architect with a Certificate of Insurance evidencing such coverage.  No submittals from such Contractor, subcontractor or design professional will be accepted by Architect unless and until the Certificate of Insurance is received and approved by the Architect.

§ SC-6.2.  Responsibility. The Architect specifically disclaims any responsibility for any plans, specifications, estimates, reports, surveys, tests, or other documents or instruments, or any part thereof, prepared by the Owner’s Contractor(s) and Subcontractors and their separate consultants or design professionals, and the Architect’s liability to the Owner shall be limited to those documents prepared by and services rendered by the Architect or its employees, agents and Consultants as hereinafter set forth and limited. 

§ SC-6.3.  Coordination. Architect shall be given appropriate lengths of time to do coordination of the Architect’s design work with that of the Owner’s Contractor(s), not less than fourteen (14) days from date of receipt of such Contractor’s design documents in a form that is readable by Architect. If not received in that length of time, or if such design work is incomplete or if such Contractor (and/or its design consultant) does not cooperate or timely communicate with Architect, then Architect shall be entitled to an extension of time to complete its coordination services.  Owner shall provide Architect with direct access to all Contractor’s design consultants.  Architect shall have no responsibility for changes made by Owner or Owner’s Contractors to any designs or documents after their submittal and review by Architect.
§ SC-7.  Insurance Certificates. Owner shall furnish the Architect with a Certificate of Insurance of Owner’s consultants and any Contractor or Subcontractor who is furnishing design services as part of their scope of work. The certificates shall provide that such insurance coverage will not be cancelled without at least thirty (30) days prior written notice to Owner. If such insurance coverage is cancelled, Owner shall promptly after receipt of written notice from such insurer or party, obtain and file with Architect a certificate showing that the required insurance has been reinstated or provided through another insurance company. The Architect is relying on the insurance coverages and indemnities of Owner’s contractor(s) and consultants in determining Architect’s fee for this Project.  As a result, in the event such provisions are not included in the Owner’s contract with the Contractor(s) or Owner’s consultant(s) due to oversight, neglect or inability to negotiate the same by the Owner, the Owner agrees to nonetheless hold harmless, indemnify and defend the Architect against any claims or actions which should have been defended, and indemnified by the Contractor or Subcontractors or consultants, but for the Owner’s neglect. Unless otherwise prohibited by law, this indemnity shall specifically include claims alleging the Architect’s own negligence, breach or other culpable conduct.

§ SC-8.  Owner’s Financial Resources. 

§ SC-8.1.  Disclosure On Written Request. The Owner shall, at the written request of the Architect, prior to commencement of Architect’s services and thereafter within ten (10) days from  receipt of Architect’s written request, furnish to the Architect reasonable written evidence that financial arrangements have been made to fulfill the Owner’s obligations under this Agreement. Such arrangements shall include Owner’s ability to pay all Architect’s fees and expenses then or thereafter due, plus Owner’s ability to complete the Project in accordance with this Agreement and with the Contract Documents. Furnishing of such evidence shall be a condition precedent to commencement or continuation of the Architect’s services.  After such evidence has been furnished, the Owner shall not materially vary such financial arrangements without prior notice to the Architect. 
§ SC-8.2.  Suspension/Termination. In the event that Owner fails to furnish such financial information within ten (10) days of request, or if such information is inadequate in Architect’s opinion, then Architect may suspend its services upon five (5) additional days’ written notice to Owner.  If suspended for more than thirty (30) days, Architect shall have the option to terminate this Agreement upon five (5) additional days’ written notice to Owner. Architect shall have no liability for delay to the Project during any such suspension and its fees shall be increased upon resumption of services to account for any costs incurred by Architect or its consultants to suspend and resume their services.
§ SC-9.  Owner Selection or Furnishing of Material or Equipment.
§  SC-9.1. Responsibility.  If the Owner requires that any assembly, system, product item of material, or design be included in the Project without (or against) the Architect’s recommendation, or if the Owner selects a Contractor, Subcontractor, or material fabricator, or any assembly, system, product or item of material, without (or against) the Architect’s recommendation, or if the Owner furnishes any material or equipment to the Project not specified or designed by the Architect, then the Architect shall have no responsibility for such decision by the Owner or for the performance of such Owner-specified or furnished items or   persons, nor shall the Architect be required to issue any opinion or certificate with respect to such items or the work of such persons or entities.  

§ SC-9.2. Indemnity. Due to the potential risk to Architect, for good and valuable consideration the Owner agrees that it shall indemnify and hold the Architect harmless from all claims, damages, loss and expense, including reasonable attorney’s fees and defense costs, incurred as a result of any such decisions, materials or equipment by the Owner. Unless prohibited by applicable law, this indemnify shall specifically include claims alleging the negligence or other culpable conduct of the Architect.

[WARNING: OPTIONAL CLAUSE – SHOULD BE DISCUSSED WITH LEGAL COUNSEL].
§  SC-10.  Third Party Beneficiary Status. Notwithstanding any other provision of this Agreement to the contrary, it is agreed that upon purchase or their respective condominium unit, the purchaser and owner of each unit shall be deemed an intended third-party beneficiary of this Agreement, subject to all terms and conditions of this Agreement as is the Owner. This paragraph specifically modifies Section 1.3.7.5 of the B141 (1997 edition) and Section 9.7 of the B151 (1997 edition) of the AIA Agreement between Owner and Architect.

§ SC-11.  Building Maintenance and Repair.  The Owner shall ensure and require that the By-Laws of the condominium association include an adequate maintenance budget of not less than $_______________ per year, increased by the cost of living index annually, to cover repairs for whatever reason. Such fund shall be placed into an interest-bearing escrow account for the sole purpose of annual maintenance. Any amounts not expended in any given year shall be added to the amount for successive years. The By-Laws shall state that such repairs are anticipated as normal and customary and that no claim shall be made by the condominium association against the Contractor or Architect for repairs and maintenance that are within the accrued escrow account funds. The By-Laws shall further require an inspection of all roofs, flat or pitched, once every two (2) years by a reputable roofing inspector or contractor who is a member of the [insert here appropriate roofing association].  In addition,  the By-Laws shall require an inspection of  [insert here any other critical components], once every two (2) years by a reputable inspector who is a Certified Inspector of the National Institute of Building Inspectors or equivalent. The condominium association shall be required to employ on a full-time or part-time basis one or more maintenance personnel experience in the maintenance of high-rise buildings. 

[OPTIONAL ADDITIONAL CLAUSE]

§  SC-11.1.  Annual Site Visit.  As Additional Services, authorized by this paragraph, once each year for a period of five (5) years from Substantial Completion, the Architect to conduct an annual walk-through inspection of the premises of not more than eight (8) hours within 30 days of the anniversary of the Date of Substantial Completion. The Architect’s fee shall be $___ per hour. The fee shall be paid as follows:
 [insert here either fee paid up front by the Developer or out of association dues; or with an escrow fund set up and paid out over time]
§ SC-12.  Building Maintenance Manual.  As part of Architect’s Basic Services, the Architect shall furnish Owner with a Maintenance Manual. The manual shall contain required minimum maintenance for various components of the Project including, but not necessarily limited to, decking, plumbing, lighting, HVAC, roofing, sidewalks and [insert here any other key areas to be maintained].  This manual shall be combined with the Contractor’s ownership and maintenance materials and two (2) copies shall be furnished to Owner at Final Completion. The Contractor shall be required to conduct a maintenance training session with the Owner’s maintenance staff prior to final payment being due. The Owner shall include in the By-Laws of the condominium association a requirement that the building be maintained in accordance with the Maintenance Manual and that the association waives any claim against the Contractor, Architect or Architect’s Consultants for failure of the association to perform regular inspections, perform regular maintenance, or to correct any maintenance requirements that should have been identified during regular inspections. Each purchaser of a living unit shall be furnished with a copy of the Maintenance Manual as part of the closing documents for the sale of their unit and shall be required to sign the following acknowledgment of responsibility for maintenance:

“RESPONSIBILITY TO MAINTAIN. Buyer acknowledges receipt of the Maintenance Manual for Buyer’s unit and all common areas. Buyer understands that building maintenance is the joint responsibility of all unit owners and the condominium association, and that  failure to maintain Buyer’s unit as well as the common areas can lead to costly damage and repairs to the building. Buyer agrees to regularly inspect its unit for damage requiring maintenance or repair and to assure that appropriate maintenance is performed in accordance with the Maintenance Manual. Buyer waives any claim against Seller and against the Contractor, Architect and Architect’s consultants caused by the failure of Buyer to maintain, inspect, report and repair damage to Buyer’s unit and related common areas.
NOTICE TO BUYER.  BY SIGNING THIS DOCUMENT YOU (THE BUYER) ARE GIVING UP CERTAIN RIGHTS AND ARE ASSUMING CERTAIN RESPONSIBILITIES AT YOUR LIVING UNIT.”
§ SC-13.  General Indemnity.  Architect has based its fee and evaluated its risk upon one contract with the Owner. However, the parties recognize that the Owner intends to sell off the condominium units to multiple owners, with anticipated financial reward to the Owner as developer. Multiple unit owners expose the Architect to multiple risks, the cost of which cannot reasonably be incorporated into Architect’s fee for this one project and one client. Owner recognizes that there is a disparity in the risk to Architect on condominium projects and the Architect’s fee. Therefore, in recognition of the unusual nature of condominium projects and the increased exposure of the Architect to claims well beyond a single-owner project, it is agreed that for specific and adequate consideration, the Owner shall indemnify, defend and hold harmless the Architect, its Consultants and their respective officers, employees and agents from and against any claim, suit, demand, liability, damage, loss or expense (including attorney’s fees and costs of defense) that arise from any class action lawsuit or lawsuit by any two or more unit owners, by the condominium association or its board of directors or equivalent managing body, or by any association representing the interests of the individual owners, related to the design or construction of this Project except where the Architect is found solely at fault. Unless prohibited by applicable law, this paragraph shall specifically apply to claims alleging the Architect’s negligence.

§ SC-14.  Joint and Several Liability.  To the fullest extent permitted by law, in the event that Architect is held to be jointly and severally liable to Owner with another party (joint tortfeasor or co-defendant) under applicable law, the Owner agrees that Architect’s liability to Owner for any damages shall nonetheless be limited to that percentage of fault allocated by a court, jury or arbitrator and Owner does hereby waive and agree not attempt to collect another party’s percentage of damages from the Architect. Also, in any case in which Architect is found jointly and severally liable with Owner to some third party (including but not limited to a condominium association or any unit owner), Owner shall indemnify and reimburse Architect for any amount Architect is compelled to pay on Owner’s behalf, with interest at the rate of 1.5% per month from the date paid by Architect, plus any legal fees incurred by Architect in collecting the same from Owner.

[NOTE: USE THE FOLLOWING ONLY IN STATES WHERE REQUIRED BY STATUTE]

§ SC-15.  Insurance for Indemnity   It is agreed that the Owner has accepted the obligation to indemnify the Architect for claims alleging its own negligence in several sections of this Agreement. The Owner shall obtain limits of insurance of not less than [insert appropriate amount here] to insure these indemnity obligations and the Owner has so structured its financing under this Agreement such that the Owner had the opportunity to recover the cost of the required insurance in the contract price. Pursuant to [insert state here] law, it is agreed that the Owner’s liability under these indemnity obligations for the Architect’s own alleged or actual negligence shall be limited to the coverage and limits of the required insurance.
§ SC-16.  Value Engineering.
§ SC-16.1. Essential Project Criteria. The following building criteria are an essential part of this Agreement and cannot be altered by the Owner. Any alteration from the Architect’s specifications and design of these elements shall release the Architect of any liability for this Project whatsoever and Owner assumes total and complete responsibility for any damages, loss, suits or demands, including those alleged to be caused by the Architect’s own negligence. [List the criteria here]
§ SC-16.2. Rejection by Architect. Any value engineering proposals made by the Contractor or Owner, or Owner’s consultants, shall be given to the Architect for review, and adequate time will be provided for the Architect and its Consultants to respond to these recommendations. If the Architect objects to any recommendations made by the Owner or Contractor, it shall so state in writing to the Owner, along with the reasons for the objections. If the Owner requires the incorporation of changes to the design or to the Contract Documents over the Architect’s written objection, the Owner assumes all risk associated with such value engineering change and, to the fullest extent permitted by law, waives all claims against the Architect or its Consultants related to such change; and further agrees to indemnify, hold harmless and defend Architect and its Consultants from any damage, claim, suit, demand, loss, liability or expense (including reasonable attorney’s fees and defense costs) which arise in connection with or as a result of the incorporation of such design change required by the Owner.

§ SC-16.3. Incorporation of Changes. The Architect shall not be required to incorporate any value engineering or other design changes required by Owner which, in Architect’s sole opinion, may pose a risk to public health, safety or welfare or which violate any applicable law or code provision.

§ SC-16.4. Compensation.  The Architect shall be compensated for services necessary to incorporate the Owner’s required value engineering changes into the Contract Documents as Additional Services for all time spent to prepare, review and respond to the value engineering recommendations, and to incorporate those changes into the Contract Documents.

§ SC-17.  Contractor Selection. The Owner shall solicit qualification statements from qualified contractors who have demonstrated experience with multi-family housing projects and with condominium construction. All contractors must provide proof that they have insurance coverage for commercial general liability and pollution liability that cover mold/mildew,  residential and condominium projects as well as Exterior Insulation and Finishing System (EIFS), if available. The Owner shall review the qualifications statements with the Architect and ask for recommendations from the Architect to develop a “short list” of the most qualified contractors. The Owner shall either solicit bids from the short list or negotiate a construction contract with the most qualified contractor on the list. No recommendation by the Architect shall imply any warranty or guarantee by the Architect of any contractor, nor their work and Owner assumes the sole risk of selecting the most qualified contractor based on Owner’s own evaluation of the qualifications statement, with the advice of Architect and others who might be familiar with the contractor’s work and reputation.

§ SC-18.  Full-Time Site Observation Services. The Architect shall provide services of a resident Project Representative on a full-time basis, stationed at the Project site from commencement of the construction phase (beginning with the ________ work) until final completion or 60 days after Substantial Completion, whichever occurs first. The duties, responsibilities and limitations of authority of Project Representatives shall be as described in the edition of AIA Document B352 current as of the date of this Agreement, unless otherwise agreed. The Project Representative shall be provided a working station and desk inside the Contractor’s field office or other appropriate location, at no expense to the Architect. The Owner shall pay for such services as follows: 
[insert here the basis of compensation].  

§ SC-19.  Building Skin and Roof Consultant.  The Owner shall retain an independent qualified consultant or consultants to provide inspection of the building skin and the roof at least once per week during construction of those components, plus a final inspection upon Substantial Completion of the Work. Such inspector for the building skin shall be a Moisture Warranty Certified Inspector who is duly certified by the Exterior Design Institute or equivalent; such roofing inspector shall be a reputable inspector who is a Certified Inspector of the National Institute of Building Inspectors or equivalent member of a national roofing organization, certified to conduct such inspections. The Owner shall require a written report after all such inspections, copies of which shall be given to the Architect and the Contractor. 

§ SC-20.  Buyer Inspection Requirement. Prior to the purchase of each condominium unit, the Owner shall require each buyer to fully inspect the unit and related common areas, including the services of a residential inspector. Any defects shall be noted at the time of purchase and the buyer shall be required to sign a Certificate of Satisfaction noting that the buyer has fully inspected the unit, and has had the unit and common areas inspected by a qualified inspector of its choice; that the unit is deemed acceptable even with the defects that are listed in the inspector’s report. The Owner and buyer shall allocate between them responsibility for repairing any defects noted in the inspection report. The Architect shall not be in control of, nor responsible for, the repair of any defects noted in the report, nor for the consequences of failing to make such repairs promptly by either Owner or buyer.

[NOTE:  USE THE FOLLOWING CLAUSE FOR OFFICE, APARTMENT OR HOTEL PROJECTS.]

§ SC-21. Condominium Conversion.  The Owner acknowledges that should this Project be converted at any time to a condominium project, the risks to the Architect inherent in condominium projects are disproportionate to the Architect’s fee and the Architect’s potential liability for problems or alleged problems with such condominium projects. Therefore, the Owner agrees, to the fullest extent permitted by law, to indemnify, defend and hold harmless the Architect, its Consultants and their respective officers, employees and agents from and against any claim, suit, demand, liability, damage, loss or expense (including attorney’s fees and costs of defense) that arise from any class action lawsuit or lawsuit by two or more unit owners or by the condominium association or its board of directors or equivalent managing body, related to the design or construction of this Project except where the Architect is found solely at fault. Unless prohibited by applicable law, this paragraph shall specifically apply to claims alleging the Architect’s negligence.

§ SC-22.  Passage of Time and Limit on Claims. Owner recognizes that all buildings age  and that factors such as expansion, contraction, weather, temperature and maintenance all can lead to problems with a building over time. After Substantial Completion of the Project, the Owner takes possession of the building and has responsibility to monitor and maintain the building. Therefore, the Owner agrees that within five (5) years of seasonal weather and usage, most design problems should show evidence. Since Architect cannot be held responsible indefinitely for the performance of the building, the parties agree that the Architect shall have no responsibility for defects in the Project more than five (5) years after Substantial Completion.  The Owner expressly waives all claims against the Architect, its Consultants and their respective officers, directors, employees and agents that are not asserted, with specific reference to a defect (location and description) within five (5) years after Substantial Completion.
 

§ SC-23.   Mediation with Unit Owners/Association.  The Owner shall include in the condominium association By-Laws and in each unit Purchase Agreement a requirement that any dispute between one or more unit owners, or the association, or the directors of the association, involving the Architect or its Consultants shall be first submitted to mediation in accordance with the American Arbitration Association’s Construction Industry Mediation Rules, current edition.

[NOTE: USE THE FOLLOWING CLAUSE ONLY WHERE THE OWNER HAS INSISTED ON USE OF EIFS-TYPE EXTERIOR SKIN]

§ SC-24.  EIFS Inspection. The Owner has requested the use of Exterior Insulation and Finishing System (EIFS) as a part of the exterior finish system on the Project. Architect has advised Owner of the risks of use of EIFS systems. Owner understands and assumes these risks. To help minimize such risks, Owner shall retain, at its expense, a Moisture Warranty Certified Inspector who is duly certified by the Exterior Design Institute of its equivalent for the inspection of EIFS. The Inspector shall conduct periodic inspections of the EIFS system and the overall exterior of the Project during construction and at Substantial Completion. The Architect is entitled to rely on the completeness and accuracy of the Owner’s Inspector and Architect shall not be liable for Contractor’s failure to install the EIFS system in accordance with the Contract Documents and with prevailing industry standards and manufacturer’s recommendations.  Owner shall maintain the EIFS system per manufacturer’s recommendations.
§ SC-25.  Waiver of Subrogation.  Owner for itself and for its insurers waives all rights of subrogation against the Architect and its Consultants to the extent that any insurer pays a claim for damages on behalf of the Owner. Owner shall require the By-Laws of the condominium association to likewise waive all rights of subrogation against the Architect and its Consultants to the extent that any insurer pays a claim for damages on behalf of the association.  All Purchase Agreements with unit owners shall contain a clause stating that the unit owner and its insurers waive all rights of subrogation against the Architect and its Consultants to the extent that any insurer pays a claim for damages on behalf of the unit owner.

§ SC-26.  Certificate of Merit.
§ SC-26.1.  Expert Affidavit Required.  Claims against the Architect by Owner, for itself or on behalf of a third party, shall be referred initially for review by a neutral professional architect selected by Owner, licensed in the state in which the Project is located.  It shall be a condition precedent to any lawsuit or arbitration that Owner obtain an affidavit from such neutral architect after full disclosure of the facts, including Architect’s written position statement, attesting to the merit of Owner’s claim against Architect and specifying each and every negligent act, error or omission which the reviewing neutral architect believes violates the professional standard of care.  Such affidavit must be provided to the Architect at least thirty (30) days prior to the filing of any suit or arbitration by Owner.  
§ SC-26.2.  Condition Precedent to Legal Action. No lawsuit, complaint or arbitration demand shall be filed by Owner against Architect in violation of this Section. If a statute of limitations is about to expire, Owner shall so advise the Architect in writing in which case Architect will respond by either agreeing: 1) to toll the statute for a reasonable period of time to permit the Owner to obtain and present the affidavit; or 2) to allow suit to be filed as long as the neutral architect’s affidavit is provided not more than 30 days after filing of the suit. The Owner shall agree to extend the time for the Architect to answer the lawsuit for 30 days after Architect’s receipt of the neutral architect’s affidavit.

§ SC-27.  Design Contingency Fund.  Architect makes no warranty, express or implied, that its design is free of errors. Owner and Architect agree that certain increased costs and changes may be required and are anticipated due to omissions, errors or inconsistencies in drawings and specifications prepared by Architect.  Therefore, Owner agrees to set aside a reserve in the amount of  ___ Percent (___%) of the estimated Cost of the work as a contingency to be used, as needed, to pay for any such increased costs and changes.  Owner agrees to make no claim against Architect or its Consultants with respect to any increased cost within this contingency amount.  If costs due to changes resulting solely from design errors, omissions or inconsistencies exceed the contingency, then Architect shall be responsible for costs incurred by Owner above that sum but only to the extent caused by Architect’s negligent acts, errors or omissions.  In no event shall Architect be responsible for direct costs that Owner would have incurred in the construction contract but for the Architect’s error or omission.

§ SC-28.  Limitation of Liability TC \l1 "Field result goes here
Limitation of Liability" .  To the fullest extent permitted by law, and notwithstanding any other provision of this Agreement, the total liability, in the aggregate, of Architect, its officers, directors, employees, agents, and Consultants, and any of them, to Owner and anyone claiming by, through or under Owner, for any and all claims, losses, liabilities, costs or damages whatsoever arising out of, resulting from or in any way related to the Project or this Agreement from any cause, including but not limited to the negligence, professional errors or omissions, strict liability, breach of contract, or warranty (express or implied) of Architect, its officers, directors, employees, agents or Consultants or any of them, shall not exceed
 the insurance coverage actually available to Architect, or the sum of $__________, whichever is greater.  Claims by, through or under Owner shall specifically include any claims by purchasers of condominium units in the Project (both first purchasers and subsequent purchasers), subsequent purchasers of the entire Project (during or after completion), lenders of the Owner and their assignees, any assignee of the Owner, and any building invitee of the Owner or any unit owner. The parties agree that specific consideration has been given by the Architect for this limitation and that it is deemed adequate.
Initialed:     
Architect

Owner



___________

___________
§ SC-29.  Marketing Materials. Owner agrees not to use marketing materials that create unrealistic expectations of potential unit owners as to building quality or performance. Owner shall submit all marketing materials to Architect for review and comment and approval at least 14 days prior to date of release to the public. If Architect objects, Owner shall attempt to re-write the materials so as not to be misleading or to create any misleading warranty of quality.  If Architect does not approve, Owner may not use Architect’s name in any printed marketing materials containing the objectionable information.  Further, to the extent Architect is subjected to any liability, loss, cost or expense based on warranties or representations of the Owner to a unit purchaser, then the Owner shall to the fullest extent permitted by law, to indemnify, defend and hold harmless the Architect, its Consultants and their respective officers, employees and agents from and against any claim, suit, demand, liability, damage, loss or expense (including attorney’s fees and costs of defense) that arise from any representations or warranties of the Owner.
§ SC-30  Owner’s Insurance. Within seven (7) days of execution of this Agreement, Owner shall furnish the Architect with a Certificate of Insurance showing the types and limits of insurance carried by the Owner. If requested by Architect, the Owner shall furnish a copy of the insurance policy for review. Unless so furnished, the architect shall not be required to perform its services under this Agreement.  At a minimum, Owner shall carry the following policies with limits not less than indicated:

Insurance Type


Limits


a. Property Insurance


$___________________

b. Builder’s Risk Insurance

$___________________

c. Boiler and Machinery Insurance
$___________________

d. Loss of Use Insurance

$___________________

e. Umbrella Policy


$___________________
§ SC-31.  Required Contract Clauses.  The Owner shall include the following in its sales agreements with condo unit buyers and in the condominium declaration and/or covenants, conditions, and restrictions filed against the property: 
§ SC-31.1 . The condominium homeowners association (“HOA”) and/or unit buyers will obtain and maintain satisfactory property insurance on completed units and common areas and will provide waiver of subrogation to Owner, Architect and Contractor for damages and/or losses covered by such property insurance; 
§ SC-31.2.  Mandatory arbitration language for any claims against Owner, Architect, Contractor  and/or other contractors; 
§ SC-31.3.  Super majority approval (e.g. 2/3, 75% or 80% of all unit owners) is required for the HOA to pursue any arbitration or litigation against the Owner, Architect or Contractor; 
§ SC-31.4.  HOA is given authority to pursue and resolve all claims on behalf of unit buyers and unit buyers will be bound by such resolution approved by super majority approval; 
§ SC-31.5.  Waiver of consequential damages against Owner, Architect, and Contractor;
§ SC-31.6. HOA will enter into satisfactory property management and/or maintenance contracts as part of the HOA operating budget.  
§ SC-31.7.  Inclusion of the foregoing into any sales agreement with a condo unit buyer or any condominium declaration and/or covenants, conditions, and restrictions filed against the property shall not be construed as an assurance or representation by Owner as to the enforceability of the foregoing terms or that such terms will be performed by such parties.
§ SC-32.  Disclosure to Unit Owners.  Owner shall provide to each unit purchaser prior to the close of the sale of the applicable unit, the following notice, disclosing any defects that were either: (1) disclosed to Owner prior to final payment to Contractor, and accepted by Owner; (2) subsequently discovered by Owner but not remedied prior to the sale of the unit; or (3) discovered by the unit owner (or its inspector, agent or representative) prior to the sale of the unit. Such notice must be provided in language that is understandable and written in underlined and boldfaced type with capital letters:
WRITTEN DISCLOSURE AND NOTICE. THE ARCHITECT AND CONSTRUCTION CONTRACTOR WHO DESIGNED OR BUILT THIS BUILDING ARE NOT LIABLE FOR ANY DAMAGES CAUSED BY THE FOLLOWING DESIGN OR  CONSTRUCTION DEFECTS WHICH ARE NOTED BELOW AS INCOMPLETE, DEFECTIVE OR AT VARIANCE WITH THE CONTRACT DOCUMENTS. PURCHASER ACCEPTS SUCH CONDITIONS AS-IS:

[list here any such defective items]
§ SC 33.  Mediation and Arbitration.  The Owner shall include in the condominium association By-Laws and in each unit Purchase Agreement a requirement that to the extent not otherwise required by (insert State here) law, any dispute between one or more unit owners, or the association, or the officers or directors of the association, involving the Architect shall be first submitted to mediation in accordance with the American Arbitration Association’s Construction Industry Rules, current edition.  Any dispute not resolved through mediation shall be submitted to binding arbitration in accordance with such rules.  Any award rendered by the arbitrator(s) shall be final, and judgment may be entered upon it in accordance with applicable law in any court having jurisdiction thereof.
§ SC 34.  Pre-mediation Discovery.  Not later than 15 days before the commencement of mediation required by this Agreement, and upon providing fifteen (15) days’ notice, each party shall provide to the other party, or shall make a reasonable effort to assist the other party to obtain, all relevant reports, photos, correspondence, plans, specifications, warranties, contracts, subcontracts, work orders for repair, videotapes, technical reports, soil and other engineering reports and other documents or materials relating to the claim that are not privileged.
§  SC 35  Statutory Warranty Disclaimers.  
§  SC 35.1 Express Warranties.  Pursuant to [insert state statute here],the Owner shall exclude or modify by written agreement with all unit purchasers any express statutory warranties of quality made by the Owner or its agents to a purchaser of a unit, which statements are contrary to the requirements of the Contract Documents. Such disclaimer must include any conditions that are accepted by Owner under this Agreement even though the conditions are contrary to the requirements of the Contract Documents or applicable law. Architect shall not be responsible for any express warranties made by Owner that are above and beyond the requirements of the Contract Documents or applicable law.
§  SC 35.2.  Implied Warranties. Pursuant to [insert state statute here], to the extent that any portion of the Work is accepted by Owner at Substantial Completion even though not in compliance with the Contract Documents or applicable law, the Owner shall exclude or modify by written agreement with all unit purchasers any implied statutory warranties that a unit and the common elements in the Project are: (a) Free from defective materials; and (b) Constructed in accordance with applicable law, according to sound standards of engineering and construction, and in a workmanlike manner; and (c) Suitable for the ordinary uses of real estate of its type and that any improvements made or contracted for by him. Owner acknowledges that under [insert state statute here] law, for residential condominiums, no general disclaimer of implied warranties of quality is effective, but  that the Owner must disclaim liability in an instrument signed by the unit purchaser for a specified defect or specified failure to comply with applicable law. 

§ SC-36.
Reduced Statute of Limitations.  Pursuant to [insert state statute here], the Owner shall by written agreement with any unit purchaser, reduce the statute of limitations for warranties under [insert state statute here] to a period of two (2) years. Such agreement to reduce the period of limitation shall be evidenced by a separate instrument executed by the purchaser.
§ SC 37.  Unit Purchase Agreements.  Owner agrees that the terms and conditions of paragraphs ___, ____ and ___ of these Supplementary Conditions shall be incorporated into all unit Purchase Agreements with buyers of condominium units and that they shall apply equally to the unit purchaser as they do to the Owner, hereunder. 
§ SC-38.  Other Supplementary Conditions.  [Insert any other appropriate provisions here]
END OF SUPPLEMENTARY CONDITIONS

� Note: See suggested form letter, Appendix C to this White Paper.


� For example, Missouri statute 434.100 permits one party to indemnify a second party for the second party’s own negligence only if, and to the extent, covered by insurance. 


� Note: Use § SC-15 where required by State law.


� Note: The example of five (5) years is a suggestion only; the parties should negotiate an appropriate length of time in each situation, appropriate to the project type, size and risk.


� Alternate language here is “the total compensation actually received by Architect under this Agreement”.
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